
FAIR USE MODULE TRANSCRIPT 
 
HOST: Welcome to E-Learning. We're here with K-State's Scholarly Communications 
Librarian, Jenny Oleen, to talk about Fair Use. Jenny, what is Fair Use? 
 
 
GUEST:  Fair Use is an exemption to copyright, allowing you to exercise the rights 
normally associated with copyright without seeking the permission of the copyright 
holder. Through the guidance of the four factors of fair use, copyrighted items may 
be used to promote the progress of the sciences and creative arts in areas such as 
education and scholarship. More specifically, this allows instructors of distance 
education classes to use works under copyright in their courses.  
 
 
 
HOST: So what are the four factors of Fair Use? 
 
GUEST: The Four Factors of Fair Use are: the Purpose or character of the use, the 
Nature of the copyrighted work, the Amount and substantiality of the portion 
used, and the Effect of the use upon the potential market..  
 
One way to think of these factors is as though they were each a sliding scale, and 
that none of them can be taken singly to favor or oppose fair use. The four factors 
must be weighed together to determine whether or not a use is fair. Using the 
entirety of a work does not automatically preclude fair use. Conversely, just because 
a use is educational does not mean it is a fair use. 
 
 
 
HOST: Can you tell us more about those four factors? 
 
GUEST: Sure. The purpose or character of the use describes how the copyrighted 
work is being used. Educational and nonprofit uses are preferred, while commercial 
and unattributed uses are not considered fair use. This also takes into account 
whether or not the proposed use is transformative - is there something so new and 
different as a result of this use that the original content or meaning has changed, 
such as with a parody or a remix. The more transformative your use, the better your 
argument is that it is fair. 
 
The nature of the copyrighted work used plays a role in determining fair use. 
Published works are favored over, or more acceptable as fair use than, unpublished 
works and factual works are favored over more creative works such as fiction or 
poetry. 



 
The amount and substantiality of portion of the work used refers to how much of 
the work you are using and how integral the portion you are using is to the entire 
work. While using less is better, there is no prescribed amount to use. In some cases 
you might determine that using the entire work is fair use. You must determine 
whether the amount you are using is appropriate for the proposed purpose or if 
you’re using more than necessary. Finally, substantiality refers to what has been 
called "heart of the work". Using that fundamental part of the work is less likely to 
be considered a fair use. 
 
The final factor is the effect of the use upon the potential market for the copyrighted 
work. In other words, how will your use affect the market value of the work? For 
example, if you digitize and electronically distribute an entire text book, students 
will probably not purchase the text. This will obviously have a negative effect on the 
market. 
 
 
 
HOST: So, how should faculty use these four factors to determine fair use? 
 
GUEST: At the library we have modified an online tool, the Fair Use Checklist, that 
considers all aspects of the four factors. Faculty can use it to quickly generate a fair 
use analysis that they should retain in their personal records. By making a good 
faith analysis of whether or not a use is truly a fair use, faculty will protect both 
themselves and K-State. 
 
 
 
HOST: What is an example of a Fair Use? 
 
GUEST: Let's say that you're teaching a distance education course in history and 
want to assign your students to reach a chapter from the book The Rules of Empires 
by Timothy Parsons and you want to make it available in K-State Online. By looking 
through the Fair Use checklist mentioned before , we can see that this purpose - 
teaching and scholarship at a nonprofit educational institution - favors fair use.  On 
the other hand, you will be using an exact copy that is not transformative in nature - 
which opposes fair use .  
 
Moving next to the Nature of the work, you determine that this is a published 
nonfiction book important to the educational objectives of your course, favors fair 
use. 
 
When it comes to the Amount, you are using only a single chapter from the book, an 
amount that is appropriate for your educational purpose; this is also fair use. 
 
Finally, coming to the effect of the use, you are using a lawfully acquired copy of the 



work and the single chapter that you are using cannot replace the sale of the full 
book.  
 
All in all, the use of this work can probably be considered a fair use. 
 
 
 
HOST: You said "probably" Does that mean there is not a definitive answer? 
 
GUEST: That's right. A definitive answer can only come if a case goes to court, which 
is a fairly rare occurrence. Instead, it is up to you to examine the four factors of fair 
use and make your best judgment determination. Asserting fair use entails some 
degree of risk, so it's important to show that you have given good faith 
consideration to the four factors. A fair use determination should be done separately 
for each item you want to use. That's why we encourage faculty to fill out the Fair 
Use checklist. 
 
 
 
HOST: Do you have an example of something that doesn't meet fair use? 
 
GUEST: Let's say, instead, that you're teaching a business class online. Your class has 
just finished a unit discussing special purpose entities and financial risk and you 
want to jazz things up a bit while reviewing a specific case. As a result, you'd like to 
put the play ENRON in K-State Online. 
 
Going back to the Fair Use Checklist we see that once again the purpose is teaching 
at a nonprofit educational institution which is good for fair use, but you're using an 
exact copy which isn't so good. While it is a published work, a nature that favors fair 
us, it is a highly creative work which does not. Finally, the amount you are using is 
the entire play, which works agains fair use; you should request permission or a 
license. This use does not count as a fair use. 
  
It if turns out that you're in this situation where your proposed use does not 
constitute fair use, you do have other options. You can seek permission from the 
copyright holders, or instead use something that is in the public domain or available 
under a creative commons license. We will be discussing these further in future 
sections of this module. 
 
 
 
HOST: What a great introduction to Fair Use! Thanks, Jenny! 
 
GUEST: My pleasure! 


